STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,822
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision of the Departnent of
Social Welfare denying her eligibility for ANFC based on a
finding that her children are not deprived of parental support

and care.

FI NDI NGS OF FACT

1. The petitioner is the nother of five children, two
froma prior marriage which ended in divorce several years
ago, and three fromher current marriage. The petitioner was
granted custody of the two children fromher first marriage
who have always lived with her.

2. On January 22, 1993, the petitioner applied for ANFC
for her two older children only, claimng that her current
husband, who is enpl oyed, does not nmake enough noney and is
not legally obliged to support the children of her prior
marriage. Her fornmer husband is not providing child support
for his two children.

3. On February 12, 1993, the petitioner's application
for ANFC was deni ed because each of her children has two

parents in the hone.
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4. The petitioner believes based on assertions made by
her ex-husband in court docunments that he receives ANFC
benefits as an incapacitated father for hinself and three
children born of a subsequent marriage who reside with him
Hi s obligations for support for the petitioner's two children
have been suspended because of his current financial
condition. The Departnent, because of confidentiality
requi renents, refused to verify her ex-husband's current

recei pt of ANFC.

ORDER

The Departnent's decision is affirned.

REASONS

The Departnent’'s regulations require that children to be
assi sted under the ANFC program be deprived of parental
support or care:

Eligibility for ANFC requires establishing that a child

is deprived of parental support or care for one of the

foll ow ng reasons and that the inconme and resources

avai lable to the parent in custody of the child and the

child are insufficient to neet the child s total needs

according to Departnent standards:

1. Death of a parent;

2. Continued absence of a parent;

3. Physical or nental incapacity of a parent;

4. Unenpl oynent - (ANFC-UP).

Under Vernont Law (V.S. A 15 Section 201, Section 291 as

anended by the 1971 Session, and Section 295 as added by

the 1972 Adjourned Session of the Vernont Ceneral
Assenbly) stepparents have liability equal to natura
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parents for support of stepchildren under the age of
ei ght een.

However, if the absent parent is a stepparent to the
child(ren) in the assistance group and is divorced,
legally separated, or living apart fromthe

appl i cant/reci pi ent spouse, support fromthe stepparent
is not pursued because absence term nated his or her
financial obligation to the children.

Where an applicant for or a recipient of assistance is
married to a person other than the father of the children
for whose benefit she makes application or receives

assi stance, determnation of initial or continued
eligibility shall be nade on the sane basis as if the
stepfather were the natural father.

Paternity must be docunented prior to granting assistance
to a natural father who is not married to the child's
nother. A court order, or a witten acknow edgnent of

paternity signed by himand signed by the nother (if
possi ble) is necessary for docunentation of paternity.

WA M > 2330

The above regul ation requires the Departnent to consider
a child s stepparent equal to a parent for determ ning whet her
the child is deprived of parental support or care. Under this
regul ation, a child who Iives in a household with her parent
and stepparent is not deprived of parental support or care
unl ess the principal wage earner is unenployed. As all of the
petitioner's children live with either both parents or a
parent and a stepparent, none of the children in this famly
can be found to be deprived of parental support unless the
princi pal wage earner beconmes unenpl oyed. The Departnent's
decision is, therefore, correct unless the regulation itself
is invalid, as the petitioner argues.

The petitioner bases her argunment of invalidity on a
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per cei ved conflict between the Departnent's regul ation and
state |l aw which establishes the liability of stepparents:
A stepparent has a duty to support a stepchild if they
reside in the sane household and if the financial
resources of the natural or adoptive parents are
insufficient to provide the child with a reasonabl e
subsi stence consistent with decency and health. The duty
of a stepparent to support a stepchild under this section
shal | be coextensive with and enforceabl e according to
the sane terns as the duty of a natural or adoptive
parent to support a natural or adoptive child including
any such duty of support as exists under the conmon | aw

of this state, for so long as the nmarital bond creating
the step relationship shall continue.

15 V.S. A > 296

The petitioner argues that this statute restricts her
current husband's liability with regard to her children to a
duty to support only if her ex-husband cannot provi de any
support. If the petitioner's belief that her husband is
i ncapacitated and on ANFC is true, her interpretation of the
above statute woul d not advance her argunent since her ex-
husband's resources woul d not be sufficient to support her
chil dren and her new husband woul d becone liable for their
support. However, the Suprene Court has rejected the
petitioner's interpretation and has held that the above
statute, because of the use of the word "coextensive", has
created a "general obligation of support”™ which does not limt
a stepparent's obligation to "situations where the financi al
resources of the natural parents are inadequate to provide the

child with a reasonabl e subsistence.”" Ainswrth v. Al nsworth

154 Vt. 103, 112 (1990).
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The state |aw, then, requires a stepparent to support a
child equally with a natural parent. The Departnent's
regul ation cited above which equates parents and stepparents
for purposes of determ ning deprivation of parental support or
care cannot be found to conflict with the state statute.

The petitioner argues in the alternative that, if the
Department is providing ANFC benefits for her ex-husband and
the children who live with him they should al so provide
support for his other children who live with her. She asks
that the children of her ex-husband who are residing in her
househol d be placed on her ex-husband's ANFC grant. Even
assum ng that the petitioner's ex-husband receives an ANFC
grant, the Departnment's regulations would not allow for such a
paynent. The ANFC regul ations only allow for paynent for

children residing with their parent or other caretaker
relative. WA M 3 2242, 2242.1, 2242.2. The regul ations

state with sonme specificity:

The child(ren) and relative normally share the sane
househol d. A "honme" shall be considered to exist,
however, as long as the relative is responsible for care
and control of the child(ren) during tenporary absence of
either fromthe customary famly setting.

WA M > 2302.12
The facts clearly show that the petitioner's two ol dest
children do not customarily share her ex-husband' s home. Nor

are they tenporarily away fromthe ex-husband' s honme as they
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have been in the custody of and lived in the home of the
petitioner for several years. It is only children for whom
t he ex-husband has responsibility with regard to their care
and control and with whom he customarily |ives who could be
eligible for ANFC on his grant (assum ng he gets one). See
Fair Hearing Nos. 11,243 and 11,182. Therefore, under the
regul ations, the petitioner's two ol dest children cannot be
pl aced on their father's grant unless and until they go to
live with himon nore than a tenporary basis.

As the Departnent's decision is in accord with its
regul ati ons and, as those regulations do not conflict with

state law, the Board is bound to affirmthe Departnent's
decision. 3 V.S. A > 3091(d).
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